




DEVELOPER LICENSE AGREEMENT

This Development License Agreement (the “Agreement") made on this __th day of ________, 20__ "Effective Date"), by and between SugarCRM, Inc., a California Corporation. having its principal place of business at 10050 North Wolfe Road SW2-130 Cupertino, CA 95014 USA (“Licensor”), and ________, a, California Corporation having a principal place of business at _____________________________________________________________ (“Licensee”).
1. DEFINITIONS

1.1 “Affiliates” means any entity that is controlled by another entity. For these purposes, control shall mean the ownership or control (either directly or indirectly) of any of the following: if such entity has voting shares or stock or other voting securities, more than fifty percent (50%) of the outstanding shares or stock or securities entitled to vote for the election of directors or similar managing authority; or if such entity does not have voting shares or stock or other voting securities, more than fifty percent (50%) of the ownership interest that represents the right to make decisions for such entity; or any other ability to elect more than half of the board of directors or similar managing authority of the subject entity, whether by contract or otherwise. An entity shall be an Affiliate only as long as these requirements are met.
1.2 “Modified Product” means the Licensee Product that incorporates a portion of the Licensed Program as set forth on Exhibit B hereto.  The Modified Product does not incorporate the Licensed Program in total.  
1.3 “Documentation” means the technical user manuals that Licensor distributes or otherwise publishes with respect to the Licensed Program, if any.
1.4 “IPR” means all works of authorship, ideas, inventions, discoveries, improvements, and/or concepts, whether patentable or copyrightable or not, including all related intellectual property and technology rights, including, but not limited to, patents, patent applications, unpatented inventions (whether or not patentable and whether or not reduced to practice), copyrights (including economic and moral rights), mask works, trade secrets and know-how, but excluding trademarks, service marks and trade dress.
1.5 “Licensed Program” means the source code version of Licensor’s proprietary computer software program known as Sugar Professional or Sugar Enterprise, as applicable. 

1.6 “Licensee Products” means the language packs, improvements and/or software modules that Licensee develops based on the Licensed Program. Licensee Products do not include Licensed Program. 
1.7 “Third Parties”  means any entity which is not Licensee or an Affiliate of Licensee. 

2. LICENSES
2.1 Grant of Development License.  Subject to the terms of this Agreement, during the Term, Licensor hereby grants to Licensee a non-exclusive, non-transferable license under the SugarCRM IPR to use the Licensed Program solely for its internal development and testing purposes to develop the Licensee Products and Modified Products at facilities leased or owned by Licensee. Licensor shall issue Licensee a unique activation key for the Licensed Program. Licensee shall not share such unique activation key with, or disclose it to, any Third Party. Licensee shall take reasonable commercial efforts to maintain such license key in confidence and to use it only as provided in this Agreement.
2.2 Grant of Resale License.  Subject to the terms of this Agreement, Licensor hereby grants to Licensee a non-exclusive, non-transferable, worldwide license under the SugarCRM IPR to use, distribute, publicly perform, publicly display, reproduce, make, have made, sell, offer to sell and import the Modified Product to Third Parties.  Licensee must enter into an agreement (“End User Agreement”) prior to such distribution with each customer or end user that obtains a copy of the Modified Products that contains terms and conditions which are substantially similar to, and at least as protective of Licensor as, the terms and conditions set forth herein, including, without limitation, the restrictions set forth in Section 2.3 below, the disclaimers of all warranties in Section 5.1 and disclaimers of all consequential damages in Section 5.2 and disclaimers of all direct damages in favor of Licensor; except that such provisions shall refer to the Modified Product.  Licensee shall provide a description of any anticipated Modified Product on Exhibit B hereto concurrent with the signing of this Agreement.  Notwithstanding anything to the contrary in this Agreement, in no event shall Licensee exercise the foregoing license rights to distribute, publicly perform, publicly display, sell, offer to sell or import the Modified Product (a “Distribution”) without first obtaining SugarCRM’s prior written approval of such Modified Product and the End User Agreement.  Licensee shall submit the Modified Product and the End User Agreement to SugarCRM at least thirty (30) days prior to any planned Distribution of the Modified Product for SugarCRM’s review and approval and SugarCRM will have the sole discretion of whether or not to provide such prior written approval.
2.3 Restrictions. Except as expressly provided herein, Licensee may not: (i) distribute the Licensed Program or deploy it in any production environment; (ii) rent, lease or sublicense the Licensed Program, nor use it for any revenue-generating activity; or (iii) copy, modify, adapt, reformat, recast, or derive the source code from the Licensed Program, or permit others to do so; or (iii) modify any open source version of Licensor’s software source code (“Original Code”) to develop a separately maintained source code program (the “Forked Software”) so that such modifications are not automatically integrated with the Original Code or so that the Forked Software has features not present in the Original Code. Licensee agrees that it will not use the Licensed Program to develop products with functionality similar to, and/or competitive with, the Licensed Program. Copyright laws and international copyright treaties, as well as other intellectual property laws protect the Licensed Program.   
2.4 Non-Assertion. Licensee as the “Covenanting Party” hereby irrevocably covenants and agrees on behalf of itself and its successors and assigns not to Assert against Licensor and its licensees, both direct and indirect, including without limitation, its resellers, value added resellers, distributors and end users, any claim that any products or services developed or distributed by Licensor infringes or misappropriates any intellectual property right owned or exclusively licensed by Licensee or any of its affiliates to the extent based on its rights to the Licensee Products or the Modified Product. “Assert” means to bring an action before any legal, judicial, arbitration, administrative, executive or other type of body or tribunal that has or claims to have authority to adjudicate such action in whole or part.  For the avoidance of doubt, the foregoing covenant precludes any suits or assertions against Licensor under a theory of infringement or misappropriation, or any similar theory based on Licensor’s and its licensees, both direct and indirect, including without limitation, its distributors, resellers, value added resellers, and end users’, sale, distribution or use of products or services developed or distributed by Licensor based on the Licensee Products or the Modified Product.  Licensee acknowledges that this obligation is critical to Licensor and as a condition of this Agreement agrees to require its successors and assigns to agree in writing to be bound by the covenants of this Section 2.4.
3. OWNERSHIP. 
3.1 Title.  Licensee acknowledges and agrees that Licensor owns all right, title and interest in and to the Licensed Program and Documentation, including any IPR embodied therein. The Licensed Program is licensed and not sold and there are no implied rights granted hereunder. 

4. LICENSE FEE. In consideration for the licenses granted herein, Licensee shall pay Licensor the fees set forth on Exhibit A. Fees shall be payable within thirty (30) days following receipt of Licensor's invoice. All fees specified are non-refundable. All fees are payable in U.S. dollars. Overdue payments shall bear interest at the lesser of one and one half percent (1.5%) per month or the maximum allowed under applicable law.  Licensee shall include a “Powered by SugarCRM” logo on all documentation distributed with the Modified Product and as part of the credits or in the “about” section of the Modified Products. Licensee shall be responsible for the payment of any taxes (including sales, use, property and value-added taxes), customs fees, tariffs, duties or taxes imposed or levied by any government or governmental agency including, without limitation, federal, state and local sales, use, value added and personal property taxes excluding taxes based on Licensor's income. 
5. DISCLAIMER; LIMITATION OF LIABILITY. 

5.1 Warranty Disclaimer. THE LICENSED PROGRAMS ARE PROVIDED “AS IS” WITHOUT WARRANTY OF ANY KIND.  THE EXPRESS WARRANTIES PROVIDED IN THIS AGREEMENT ARE IN LIEU OF ALL OTHER WARRANTIES. TO THE MAXIMUM EXTENT PERMITTED UNDER APPLICABLE LAWS, LICENSOR EXPRESSLY DISCLAIMS ALL OTHER WARRANTIES, CONDITIONS AND REPRESENTATIONS, WHETHER EXPRESS, IMPLIED OR VERBAL, STATUTORY OR OTHERWISE, AND WHETHER ARISING UNDER THIS AGREEMENT OR OTHERWISE, INCLUDING, WITHOUT LIMITATION, THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND NON-INFRINGEMENT. 

5.2 Disclaimer of Consequential Damages. EXCEPT FOR A BREACH OF THE LICENSE GRANTED UNDER SECTION 2 AND/OR BREACH OF CONFIDENTIALITY OBLIGATIONS, IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER PARTY OR ANY OTHER PARTY, WHETHER IN CONTRACT OR TORT, FOR ANY SPECIAL, INCIDENTAL, INDIRECT OR CONSEQUENTIAL LOSS OR DAMAGES (INCLUDING WITHOUT LIMITATION LOSS OF PROFITS, REVENUE, OR DATA), THAT MAY ARISE FROM THE USE OR OPERATION OF THE LICENSED PROGRAMS OR IN CONNECTION WITH THIS AGREEMENT, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH LOSS OR DAMAGES BEING INCURRED.

5.3 Limitation of Liability. EXCEPT FOR A BREACH OF CONFIDENTIALITY OBLIGATIONS, IN NO EVENT SHALL LICENSOR’S TOTAL LIABILITY TO THE OTHER PARTY UNDER THIS AGREEMENT EXCEED THE AMOUNTS ACTUALLY PAID BY LICENSEE TO LICENSOR HEREUNDER.
5.4 The limitations set forth in this Section shall apply notwithstanding any failure of essential purpose of this Agreement or any limited remedy hereunder.
6. NONDISCLOSURE.

Licensee and Licensor agree to maintain the confidentiality of any proprietary information received by the other party during, or prior to entering into, this Agreement that a party should know is confidential or proprietary based on the circumstances surrounding the disclosure, including, without limitation, non-public technical and business information (“Confidential Information”) for a period of two (2) years after the termination of this Agreement.  This section shall not apply to any publicly available or independently developed information or the open source version of the Licensor software licensed under the SugarCRM Public License.  The receiving party of any Confidential Information of the other party agrees not to use said Confidential Information for any purpose except as necessary to fulfill its obligations and exercise its rights under this Agreement.  The receiving party shall protect the secrecy of and avoid disclosure and unauthorized use of the disclosing party’s Confidential Information to the same degree that it takes to protect its own confidential information and in no event less than reasonable care.
7. TERM AND TERMINATION

7.1 Term. The term of this Agreement shall commence on the Effective Date and shall expire ninety (90) days thereafter (the “Term”), unless earlier terminated as set forth herein.

7.2 Termination. If Licensee fails to pay any sum of money due and owing under this Agreement within ten (10) days of written notice thereof from Licensor, Licensor shall have the right to terminate this Agreement without further notice to the Licensee. If either party materially breaches any of the terms, conditions or provisions of this Agreement, and fails to cure such breach within ten (10) days after written notice thereof, the other party shall have the right to terminate this Agreement without any further notice. 
7.3 Effect of Termination. Upon the expiration or termination of this Agreement, the licenses set forth in Section 2.1 shall immediately terminate and Licensee shall immediately return to Licensor, at Licensee’s expense, all copies of the Licensed Programs and all Documentation, Licensor Confidential Information, and any other materials provided by Licensor under this Agreement, together with a certified statement by a duly authorized officer of Licensee stating that all such Licensed Programs, Documentation and materials and any other Licensor Confidential Information have been returned to Licensor.  In addition, Licensor shall, at Licensor’s expense, immediately return all copies of the Licensee Confidential Information (not including the Licensee Product and/or the Modified Product).

7.4 Survival. The following sections shall survive any expiration or termination of this Agreement: Sections 1, 2.2, 2.3, 2.4, 3 through 9.
8. GENERAL

This Agreement shall be governed in all respects by the laws of the United States of America and by the laws of the State of California, as such laws are applied to agreements entered into and to be performed entirely within the State of California between California residents. The parties agree that the Uniform Computer Information Transactions Act (UCITA) is hereby excluded from application to this Agreement. And the parties agree that the United Nations Convention for the International Sale of Goods is excluded in its entirety from this Agreement.  Each of the parties irrevocably consents to the exclusive personal jurisdiction of the federal and state courts located in the State of California, as applicable, for any matter arising out of or relating to this Agreement, except that in actions seeking to enforce any order or any judgment of such federal or state courts located in the State of California, such personal jurisdiction shall be nonexclusive.  Additionally, notwithstanding anything in the foregoing to the contrary, a claim for equitable relief arising out of or related to this Agreement may be brought in any court of competent jurisdiction.  Each provision of this Agreement is severable from the entire Agreement, and in the event that any provision is declared invalid or unenforceable, that provision shall be amended if possible to be enforceable, but in any event, the remaining provisions hereof shall remain in effect.  All notices and demands of any kind or nature which either party to this Agreement may be required or may desire to serve upon any other in connection with this Agreement shall be in writing and may be served personally or by prepaid certified United States mail (return receipt requested) or by private mail service (e.g., Federal Express) if a confirmation of delivery is obtained, in either case to the addresses shown on page 1 of this Agreement. Either party hereto may from time to time, by notice in writing served upon the other parties as aforesaid, designate a different mailing address or a different person to which following such service all further notices or demands are thereafter to be addressed.  Licensee agrees to comply with all applicable U.S. export control laws and regulations, including but not limited to the requirements of the International Trade in Arms Regulation (ITAR), CFR Title 22 Ch 1 Part 120, et seq., the Export Administration Regulations (EAR), CFR Title 15, Sections 730-774, and the Office of Foreign Assets Control (OFAC).   The parties shall be deemed for all purposes to be independent contractors. This Agreement shall not constitute either party the employee, legal representative or agent of the other, nor shall either party have the right or authority to assume, create, or incur any liability or any obligation of any kind, express or implied, against or in the name of or on behalf of the other party.  No waiver by either party of any default shall operate as a waiver of any other default or of a similar default on future occasions. No waiver of any term or condition shall be effective unless in writing and signed by the party against whom enforcement of the waiver is sought.  Licensee may not assign or otherwise transfer (by operation of law, merger, or a sale of all or substantially all of Licensee’s assets) this Agreement without Licensor’s prior written consent.  All indices, titles, subject headings, section titles and similar items contained in this Agreement are provided for the purpose of reference and convenience only and are not intended to be inclusive, definitive or to affect the meaning, content or scope of this Agreement.  This Agreement may be executed in any number of counterparts, and each executed counterpart shall have the same force and effect as an original instrument.  This Agreement constitutes the entire agreement and understanding between the parties hereto with respect to the subject matter hereof and supersedes any and all other agreements, written or oral, that the parties heretofore may have had with respect to the subject matter herein.
IN WITNESS WHEREOF, the undersigned authorized representatives of the parties have affixed their signatures as of the Effective Date.
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